
DEPARTMENT OF
PUBLIC HEALTH AND HUMAN SERVICES

111 N. Sanders Room 305
P0 Box 4210
Hetena, MT 59604

Subject:

March 12, 2008

Notice of settlement of class action litigation concerning developmental
disabilities services

Enclosed is a legal notice approved by the First Judicial District Court, Lewis & Clark County,
that provides details of a proposed settlement agreement in class action litigation concerning the
provision of developmental disabilities services by the State Of Montana. This notice is being
provided to all persons who are in receipt of developmental disabilities services through the State
administered developmental disabilities services program.

The proposed settlement is in the case of Si.. et al. v Joan Miles. et al., Cause No. BDV 2002-
558. This litigation was initiated by the Montana Association For Independent Disability
Services, Inc., since renamed the Montana Association Of Community Disability Services
(Association), along with several individual recipients of developmental disabilities services. In
the course of the litigation, the District Court entered an order establishing a class of persons who
collectively are plaintiffs in the action. The Association and the State Of Montana, having
entered into an agreement for the proposed settlement of the case, must now obtain approval of
the District Court for that settlement. Since this case involves a court approved class, it is
necessary to give the class notice of the proposed settlement and to allow members of the class
the opportunity to voice their views concerning the proposed settlement to the District Court and,
if they so chose, to contest the proposed settlement. The details of this process are set out in the
enclosed notice.

The notice is being provided to you as a potential member of the class in the case. The notice is
also being given to persons who have close association to a potential member of the class or who
has represented the interests of that person.. The parties have not confirmed whether you are a
member of the class. If you believe that you are a member of the class, have interest in the
proposed settlement and wish to participate in some manner in the settlement, Section V of the
enclosed document provides direction for you.

Joe Mathews
Administrator
Disability Services Division
Department Of Public Health & Human Services

BRIAN SCHWEITZER
GOVERNOR

Developmental Disabilities Program
406-444-2995

To: Interested Persons

JOAN MILES
DIRECTOR

~M Equal Oppoftunhly Employer’



ATTACHMENT B

S. L. et.al v. Joan Miles (Cause No. BDV 2002-558)

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT
AND FAIRNESS HEARING

TO: ALL THOSE INDWIDUALS WITH DEVELOPMENTAL DISABILITIES

WHO ARE PRESENTLY, HAVE BEEN, OR ARE PERSONS WITH A

DEVELOPMENTAL DISABILITY AS DESCRIBED HEREIN BEGINNING

SEPTEMBER 22, 2002, AND ENDING ON ‘9ct#’i ,‘g 200 S

[INSERT HERE THE DA YE OF THE COURT’S PRELIMINARYAPPROVAL

OFSETTLEMENTAGREEMENTJ. MORE SPECIFIALLY, THESE ARE

ThE FOLLOWING CLASSES OF PEOPLE:

1) ALL PERSONS WITH A DEVELOPMENTAL DISABILITY, AS

THAT TERM IS DEFINED IN SECTION 53-20-202, MCA, WHO

RECEIVE COMMUNITY-BASED SERVICES BUT ARE AT RISK OF

BEING INSTITUTIONALIZED BECAUSE OF THE CLOSURE,

REDUCTION OR TERMINATION OF SUCH (COMMUNITY

BASED) SERVICES;

2) ALL PERSONS WITH A DEVELOPMENTAL DISABILITY, AS

THAT TERM IS DEFINED IN SECTION 53-20-202, MCA, WHO THE
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MONTANA DEPARTMENT OF PUBLIC HEALTH AND HUMAN

SERVICES (DPHHS) HAS QUALIFIED AS CAPABLE OF

SUCCESSFULLY LIVING IN A COMMUNITY-BASED FACILITY

BUT REMAIN INSTITUTIONALIZED IN MONTANA’S STATE-RUN

INSTITUTIONS.

3) ALL PERSONS WITH A DEVELOPMENTAL DISABILITY, AS

THAT TERM IS DEFINED IN SECTION 53-20-202, MCA, WHO LIVE

IN PRIVATE RESIDENCES AND RECEIVE ASSISTED LIVING

SUPPORT FROM COMMUNITY-BASED FACILITIES BUT ARE AT

RISK OF BEING FORCED TO BE PLACED IN A COMMUNITY-

BASED FACILITY OR INSTITUTION.

FROM: THE CLERK OF THE COURT OF THE FIRST JUDICIAL DISTRICT,

LEWIS AND CLARK COUNTY, MONTANA

RE: PROPOSED SETTLEMENT OF LITIGATION SEEKING FROM THE

MONTANA DEPARTMENT OF PUBLIC HEALTH AND HUMAN

SERVICES PLACEMENT OF PERSONS WITH A DEVELOPMENTAL

DISABILITY IN COMMUNITY SETTTNGS WHEREVER POSSIBLE.

PLEASE READ THIS NOTICE IN FULL. IT CONTAINS IMPORTANT

INFORMATION ABOUT LEGAL RIGHTS.

BACKGROUND

This notice is to advise you that a proposed settlement agreement has been reached

in this case: S.L. et al. v. Joan Miles. et al., Cause No. BDV 2002-558, First Judicial
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District Court, Lewis and Clark County, Montana. If you meet the requirements stated in

the first paragraph of this notice, your legal rights may be affected by this settlement

agreement.

On or about September 22, 2002, a number of developmentally-disabled Montana

citizens and the Montana Association for Independent Disability Services, Inc., now called

Montana Association of Community Disability Services (the Plaintiffs) filed a class action

lawsuit in state district court in Montana. The amended class action complaint (the

Complaint) alleges that Joan Miles, Director Department ofHealth and Human Services

and Joe Mathews, Administrator of the Disability Servipes Division, (the Defendants) had

violated and were violating the rights of the Plaintiffs under various federal and state

provisions referenced in the proceedings including Mont. Code Ann. §~ 53-2-20 1, 53-6-

113, Mont. Code Ann. Title 53, chapter 6 Part 6 and the Montana Constitution, Article II,

§ 3 Article II § 4 (human dignity, equal protection) and Article XII § 3.

The Complaint generally challenged the disparity in wages and benefits as between

employees of community services providers providing services to persons with

developmental disabilities and state employees at state institutions such as the Montana

Developmental Center (M1)C). This disparity, the Plaintiffs contended, made it difficult for

community service providers to provide support services to persons with a developmental

disability in a community setting. Plaintiffs further alleged that this disparity also

threatened persons with a developmental disability living with a community service

provider, fUnded at least in part by the State of Montana, or living in a private home and
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receiving services funded in part from the State of Montana, with the possibility of

institutionalization at MDC or another institutional setting.

The Defendants have asserted various defenses to the Plaintiffs’ allegations and

claims for relief in the Complaint, and do not admit any liability.

II. PROPOSED SETTLEMENT

The Plaintiffs have entered into a settlement agreement with the Defendants, and the

settlement agreement has been submitted to the First Judicial District Court in Lewis and

Clark County for approval by the Court. The Court has ruled that this case may be

maintained as a class action. The class includes those persons described in the first portion

of this Notice, Items (1)-(3), who will be referred to in this Notice as “class members.”

In considering whether to approve the settlement, the Court must decide whether the

settlement is fair, reasonable, and adequate. This Notice has attached to it the Class Action

Settlement Agreement, including Attachments A, B, and C. This Notice also presents the

options of individuals who may be affected by the settlement, and directs where to get more

information on the settlement. If you are one of the persons described in the first paragraph

of this Notice, the settlement confers specific benefits upon you.

The proposed settlement, if finally approved by the Court, will result in the

Complaint being dismissed with prejudice, which means that all of the claims of the

Plaintiffs which are based upon, or which could be based upon or could arise from, any of

the conduct or violations alleged in the Complaint are finally extinguished and can no

longer be pursued by the Plaintiffs or class members.

NOTICE OF PROPOSED CLASS ACTION
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In addition, if the Court approves the proposed settlement, the Defendants will be

released from liability for any of the Covered Claims, Whether asserted or unasserted,

hown or unknown, foreseen or unforeseen. A complete description of the Covered Claims

is set forth in the attached copy of the Class Action Settlement Agreement, at Paragraph 2.5,

Page ~zr.
ifi. FURTHER INFORMATION

Ifydu would like more information about the proposed settlement, please write, fax,

or call the Plaintiffs’ lawyer:

Mr. Ron Waterman
Ms. Julie Johnson
Gough, Shannahan, Johnson & Waterman -

33 5. Last Chance Gulch
P.O. Box 1715
Helena, MT 59624

You can also view the settlement agreement on the Montana Department ofPublic Health

and Human Services website, “www.dphhs.state.mt.us”, or on the website of the Montana

Association for Independent Disability Services, Inc., now called Montana Association of

Community Disability Services, if operational, at WWvJ. a

IV. HEARING ON THE PROPOSED SETTLEMENT

District Court Judge Jeffery Sherlock will hold a hearing on the proposed settlement

on /79cy4 ~ 2W~fdate, time] irCrt, r1-enrrn ?n an’ i3rarJ~n. ~ [Courtroom
I ‘~ ~‘~‘~‘ . He/era, mr~y’~’i4,c/

No., full address 1~ The purpose of this hearing is to decide if the proposed settlement is fair

and reasonable and if the class members have been adequately represented by the Plaintiffs

and ilTefr attorneys. Any class member who wishes to appear at the hearing or to object t6
NOTICE OF PROPOSED CLASS ACTION
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the proposed settlement may do so in the maimer set forth in the next section of this Notice,

“Your Options.”

V. YOUR OPTIONS

If you meet the qualifications stated in the first paragraph of this Notice, you may

appear in this action through your own attorney or Mr. Waterman, although retention of an

attorney is not required for you to participate in the settlement. If you chose to appear in

this action through your own attorney other than Mr. Waterman, your attorney must file a

written notice of entry of appearance not less than 20 days before ifla~ 7, 2oot

[insert the date ofthe hearingI with the Clerk of District Court of Montana, and must

also mail a copy of the written notice to the attorneys of record for the Plaintiffs and

Defendants. The addresses for the Clerk of Court and for the attorneys of record are listed

at the end of this Notice.

If you meet the qualifications stated in the first paragraph of this Notice, and you

have objections to the proposed settlement, you may object to the proposed settlement only

as follows:

1. You must file your objections and comments in writing by mailing them to

each of the addresses listed below. Your objections and comments must contain the title

and docket number of the case as follows: Sandy L. et. al v. Joan Miles, Cause No. BDV

2002-558.

Clerk of Court
First Judicial District
Lewis and Clark County
228 Broadway Street
Helena, MT ~960l-4263

NOTICE OF PROPOSED CLASS ACTION
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Mr. Ronald F. Waterman
Counsel of Record for the Plaintiffs
Gough, Shannahan, Johnson & Waterman
33 S. Last Chance Gulch
P.O. Box 1715
Helena, MT 59624

Ms. Katherine 3. On
Assistant Attorney General
Counsel of Record for Defendants
1712 Ninth Avenue
P.O. Box 201440
Helena, MT 59620-1440

2. Your written comments must include a statement ofwhy you believe the

settlement applies to you and why you object to the settlement. -

3. Your written objections and comments must be received by the Clerk of

Court not later than 20 days before fllotj ~ ,2cDI4insert the date ofthe hearing].

If you file written objections on time, you or your attorney may also appear at the

hearing to object to the settlement. Your written objections will be considered by the

parties and the Court even if you are not present at the hearing.

________________ 3- (3~O~

CLERK OF CO~T DATE
First Judicial Dis’tfict of Montana “~

Lewis and Clark County

NOTICE OF PROPOSED CLASS ACTION
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1 KATHERINE 3. ORR
Assistant Attorney General
Agency Legal Services Bureau
1712 Ninth Avenue

3 P.O. Box201440
Helena, MT 59620-1440

4 Telephone: (406) 444-2026
Facsimile: (406) 444-4303

MIKEL L. MOORE
6 CHRISTENSEN, MOORE, COCKRELL,

CUMMINGS & AXELBERG, P.C.
7 P.O. Box 730

Kalispell, Montana 59904-0370
8 Telephone: (406) 751-6000

Facsimile: (406) 756-6522

COUNSEL FOR DEFENDANTS
10

11 MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

12

13 Si., L.M., G.A., J.S., G.M., L.W., Cause No. BDV-2002-558
L.R., D.H., and MONTANA

14 ASSOCIATION FOR CLASS ACTION SETTLEMENT
INDEPENDENT DISABILITY, AGREEMENT

15 SERVICES INC.,

16 Plaintiffs.

17 v.

18 JOAN MILES, in her official capacity
as Director of the Montana

19 Department ofPublic Health and
Human Services; and JOE

20 MATHEWS, in his official capacity as
the Administrator of the Montana

21 Department of Public Health and
Human Services,

22
Defendants.

23

24 THIS SETTLEMENT AGREEMENT (Agreement) is made and entered into

25 this ~S~. ~‘ o o -y , between Plaintiffs, S.L. et al. and Montana

26 Association for Independent Disability Services, Inc. and Defendants, Joan Miles

27 and Joe Mathews, in their official capacities, for themselves and their Principals and
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1 Associates (as defined in paragraph 2.4). Plaintiffs and Defendants are otherwise

2 referred to in this Agreement as “the Parties.” In mutual consideration of the terms,

3 covenants, and conditions of this Agreement, the Parties agree as follows:

4 1. INTRODUCTION

5 1.1 Plaintiffs filed a Class Action Complaint in Lewis and Clark County,

6 Montana on September 17, 2002. The Complaint is incorporated by reference

7 herein. The Complaint alleges that the Defendants’ administration of services for

8 persons with developmental disabilities violates various federal and state provisions

9 referenced in the proceedings including Mont. Code Ann. §~ 53-2-201, 53-6-113,

10 Mont. Code Ann. Title 53, chapter 6, Part 6, and the Montana Constitution, Article

11 II § 3, Article II § 4 (human dignity, equal protection) and Article )UI, §3. Plaintiffs

12 allege that Defendants create and maintain a wage and benefit disparity between the

13 State employees of the Montana Development Center and employees of community

14 service providers -- non-profit corporations that provide services to consumers

15 under contracts with the Department of Public Health and Human Services

16 (“Department”). The Plaintiffs allege the compensation disparity results in a high

17 rate of employee turnover among community service providers and difficulty in

18 recruiting employees and this in turn results in community service providers being

19 unable to employ or retain enough staff to serve consumers adequately or generally

20 to support consumers. The Plaintiffs further allege that the wage and benefit

21 disparity threatens Plaintiffs living in the community with living in more restrictive

22 settings in the community or institutionalization in state-run institutions. Plaintiffs

23 allege the wage and benefit disparity precludes Plaintiffs now living in state-run

24 institutions from living in community-based facilities. Plaintiffs allege that by

25 creating the wage and benefit disparity, the Defendants have breached their duty to

26 do all things necessary in conformity with federal and state law for the proper

27
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1 fiulfillment ofpublic assistance purposes in administering state and federal funds to

2 provide services to persons with developmental disabilities.

3 1.2 On March 22,2004, the Court certified three classes in this case

4 pursuant to Mont. R. Civ. P. 23(b)(2) as follows:

5 (1) All persons with a developmental disability, as that term is
defined in section 53-20-202, MCA, who receive community based services but are

6 at risk of being institutionalized because of the closure, reduction or termination of
such services.

7
(2) All persons with a developmental disability, as that term is

8 defined in section 53-20-202, MCA, who the Montana Department of Public Health
and Human Services (DPHHS) has qualified as capable of successfully living in a

9 community-based facility but remain institutionalized in Montana’s state-run
institutions.

10
(3) All persons with a developmental disability, as that term is

11 defmed in section 53-20-202, MCA, who live in private residences and receive
assisted living support from community-based facilities but are at risk of being

12 forced to be placed in a community-based facility or institution.

13 2. DEFINITIONS

14 2.1 “Agreement” or “Settlement Agreement” means this Class Action

15 Settlement Agreement, including Attachments A, B and C, which by this reference

16 are incorporated herein.

17 2.2 “Plaintiffs” means: (a) the named Plaintiffs, Sandy L., Lloyd M,

18 Gwen A., Jeannie S., Glen M., Leo W., Lorna R., Darren H (now deceased); (b) the

19 three classes of individuals with developmental disabilities certified by the Court as

20 class Plaintiffs on March 22, 2004, who were in either of the three classes at the

21 time of the filing of the Complaint and up to the date upon which the Court enters

22 its final order incorporating the terms of the Settlement Agreement and issuing a

23 Judgment of Dismissal with Prejudice and (c) the Montana Association for

24 independent Disability Services, Inc., now called the Montana Association of

25 Community Disability Services, a substitute name for the same organization

26

27
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1 (hereinafter, MAIDS), the non-profit organization comprised of community

2 organizations providing services to persons with developmental disabilities.

3 Attachment C contains a list of MAIDS member organizations.

4 2.3 “Defendants” means the Named Defendants in the Complaint,

5 Joan Miles, in her official capacity as Director of the Department and Joe Mathews,

6 in his official capacity as the Administrator of the Disability Services Division of

7 the Department.

8 2.4 “Principals and Associates” means the State of Montana and its past

9 and present agencies, offices, departments, officers, employees, agents,

10 predecessors, successors, assigns, and attorneys of the Defendants, the Department

11 and the Governor of the State of Montana.

12 2.5 “Covered Claims” means any and all claims, demands, obligations,

13 actions, causes of actions, rights, expenses, damages, and injuries which are set

14 forth in the Complaint, or which could have been set forth in the Complaint,

15 whether known or unknown, foreseen or unforeseen, arising out of the above-

16 captioned Complaint. “Covered Claims” also includes attorneys’ fees, whether

17 pursuant to state or federal statutory or common law, and costs incurred by the

18 Plaintiffs up to and including the date the Court enters Judgment ofDismissal With

19 Prejudice as set forth in Section 3.1 (1) of this Agreement.

20 3. APPROVAL OF SETTLEMENT, FAIRNESS HEARING, DISMISSAL
WITH PREJUDICE, RETENTION OF JURISDICTION

21

22 3.1 Upon execution of this Agreement, the Parties shall promptly submit

23 to the Court a joint motion of the Parties for an order:

24 (a) preliminarily approving this Agreement;

25 (b) setting a hearing, after notice to the Plaintiff Class as provided

26 below, to determine the fairness, reasonableness, and adequacy of the proposed

27 settlement (Fairness Hearing);
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I (c) approving the attached proposed Notice ofProposed Class

2 Action Settlement and Fairness Hearing to the Plaintiff Class (“the Notice,”

3 attached as Attachment B to this Agreement);

4 (d) directing service of the Notice as follows:

5 (i) The Defendants will provide the Plaintiffs’ Counsel of

6 Record with the following information to the extent it is in their custody or control,

7 which includes information possessed by state employees and contractor-provider

8 organizations: the names and last known addresses of each class member. Not less

9 than 45 days before the Fairness Hearing, Defendants shall serve the Notice on each

10 member of the Plaintiff Class, (named and putative class members) and to each such

11 class members’ guardian, or if there is no guardian, to a family member, if known, of

12 each such class member. Such service shall be by U.S. Mail, return receipt

13 requested, to the last known address of each member of thePlaintiff Class and the

14 legal guardian for each class member, or if there is no legal guardian, to a family

15 member, if known, of each class member. Defendants shall maintain a list of each

16 member of the Plaintiff Class so sewed (Service List), including, if applicable, the

17 legal guardian or a family member, if known.

18 (ii) not less than 30 days before the date set by the Court for

19 the Fairness Hearing, Defendants shall file and serve a complete copy of the Service

20 List and certii~’ that the Notice has been sent to all persons on the list.

21 (iii) Defendants shall serve the Notice on the Plaintiff Class

22 by publication at least once a week for four consecutive weeks in the following

23 Montana newspapers: the Billings Gazette, the Missoulian, the Bozeman Chronicle

24 and the Great Falls Tribune, such service by publication to be completed not less

25 than 45 days before the date set by the Court for the Fairness Hearing;

26 (iv) Defendants shall publish the Notice and the Agreement

27 on the Department’s website for at least two consecutive weeks, such publication to

CLASS ACTION SETTLEMENT AGREEMENT
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be completed not less than 45 days before the date set by the Court for the Fairness

Hearing. Plaintiffs’ counsel of record shall publish the Notice and the Agreement

on the MAID’s website, if operational, for at least two consecutive weeks, such

publication shall be completed not less than 45 days before the date set by the Court

for the Fairness Hearing; and

(v) The Plaintiffs shall pay to the Defendants the first

$2,000.00 of costs of service of the Notice on the Plaintiff Class members and the

Defendants shall pay the remaining costs;

(e) in a separate final order from the Order Preliminarily

Approving Class Action Settlement, Notice, etc, finally approving and adopting and

incorporating the terms of the Agreement as an order of the Court if, following the

fairness hearing, the Court finds the settlement terms to be fair, reasonable, and

adequate as to the Plaintiff Class; and

(f) entering in the final order a Judgment of Dismissal With

Prejudice of the above-captioned case and an express statement that the Court

agrees to retain jurisdiction for one year from the date of execution of the Judgment

ofDismissal with Prejudice for the limited purpose of interpreting and enforcing the

terms of this Agreement. The Defendants agree they shall subject themselves to the

continuing jurisdiction of the District Court for one year for the limited purpose of

submitting to the Court’s continuing jurisdiction to interpret and enforce the terms

of the Settlement Agreement (which includes Attachments A, B and C) following

entry of the Judgment ofDismissal With Prejudice.

3.2 This Agreement, with Attachments A, B, and C, shall be presented

with the joint motion of the Parties referenced in Paragraph 3.1 and the proposed

Order Preliminarily Approving the Class Action Settlement, Notice, etc.

1

2

3

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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I 3.3 Except as otherwise specifically provided herein, this Agreement,

2 * including Attachments A, B and C, shall be interpreted and construed pursuant to

3 the laws of the State ofMontana.

4 3.4 Upon entry of the Judgment of Dismissal With Prejudice, and in

5 consideration of this Agreement (including Attachments A, B, and C), the Plaintiffs

6 thily and forever release and discharge the Defendants and their Principals and

7 Associates from any and all of the Covered Claims.

8 3.5 It is specifically acknowledged and agreed by the Parties that this

9 Agreement confers specific benefits in favor of the Plaintiffs and the Plaintiff Class,

10 and that the Judgment of Dismissal With Prejudice shall be binding upon all of the

11 Named Plaintiffs and all members of the Plaintiff Classes. This Agreement is a

12 binding and complete settlement between the Plaintiffs, and the Defendants. The

13 Plaintiffs agree that the Defendants and their Principals and Associates may raise

14 the defenses of release and res judicata in any court or tribunal in the event the

15 Plaintiffs or any of them file any future claim or complaint against the Defendants

16 or their Principals or Associates, arising out of the Covered Claims.

17 4. ENFORCEMENT OF AGREEMENT

18 4.1 Disputes arising over this Agreement shall be enforceable only by

19 motion to the Court.

20 4.2 The Liaison for the Defendants shall be the Chief Counsel, or his

21 designee, of the Department. The Liaison for the Plaintiffs shall be Counsel for the

22 Plaintiffs, Mr. Ronald F. Waterman, or his designee.

23 4.3 Each Party shall pay its own attorney fees and costs incurred in any

24 proceeding conducted pursuant to this section 4 of the Agreement.

25 5. ADVICE OF COUNSEL; COOPERATION

26 5.1 The Parties agree that this Agreement was reached after arm’s length

27 bargaining and negotiation, and through a negotiation process. The Parties further
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1 agree that counsel for opposing Parties are experienced counsel; that there has been

2 sufficient discovery taken and investigation completed to enable such counsel to be

3 fully informed in order to act in their respective clients best interests, and to enter

4 this Agreement intelligently. The Parties agree to cooperate to submit this

5 settlement to the Court promptly, to recommend approval of the Agreement by the

6 Court, and to obtain whatever action by the Court may be necessary to approve,

7 apply or enforce the settlement. The Parties agree to take all steps that may be

8 required by the Court, and shall otherwise use their respective best efforts to

9 consummate the terms of this Agreement.

10 5.2 The undersigned attorneys for the Plaintiffs acknowledge and warrant

11 that they have advised their clients or, where applicable, the legal guardians or next

12 friends of their clients (collectively, “their clients”), of the nature and effect of this

13 Agreement; that they believe their clients understand the nature and effect of this

14 Agreement; and that the undersigned attorneys believe that the settlement and this

15 Agreement are fair and equitable with respect to all of the Plaintiffs including the

16 Plaintiff Class.

17 6. PROVISION OF SERVICES

18 The agreement of the parties with respect to the parties’ goals and conduct is

19 set forth in Attachment A, captioned “Agreement as to Connnon Goals.” This

20 Attachment A is incorporated by reference herein.

21 7. ATTORNEY FEES AND COSTS

22 . Each of the parties shall bear his or her, their, or its own attorneys’ fees,

23 whether pursuant to State or federal statutory or common law, and costs incurred by

24 the Plaintiffs up to and until the date the court enters a Judgment of Dismissal with

25 Prejudice, as set forth in Section 3.1(0 of this Agreement and as set forth in Section

26 4, if applicable.

27
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1 8. MISCELLANEOUS

2 8.1 This Agreement, including Attachments A, B, and C, contains all of

3 the terms agreed upon between the Parties, and supersedes and cancels each and

4 every other conflicting agreement, promise, or negotiation between them. For

5 emphasis, in some places in this document, the terms, “Agreement including

6 Attachments A, B, and C” are used. This terminology does not change the fact that

7 when Agreement is used in this document it also includes Attachments A, B, and C.

8 8.2 This Agreement and each of its provisions and Attachments and the

9 implementation of this Agreement shall not be construed as an admission by the

10 Defendantior the State of Montana or any of their Principals or Associates of any

11 fault, wrongdoing, negligence, willful misconduct, or liability of any kind

12 whatsoever, and this Agreement and Attachments is entered into solely as a

13 compromise to resolve disputed claims and to avoid further litigation, costs, and

14 expenses.

15 Likewise, this Agreement and each of its provisions and Attachments shall

16 not be construed as an admission by the Plaintiffs that the relief obtained therein

17 constitutes all of the relief Plaintiffs may have received had this matter been

18 litigated.

19 8.3 This Agreement consists of this document numbered pages 1 through

20 10 and three Attachments appended to it and identified as Attachment A, Agreement

21 as to Common Goals, Attachment B, Notice ofProposed Class Action Settlement

22 And Fairness Hearing, and Attachment C, MAIDS Member Organizations, which

23 Attachments are incorporated by reference herein.

24 9. AMENDMENT

25 This Agreement shall only be amended as agreed by the Parties in writing.

26

27
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1 10. WARRANTY OF AUTHORITY

2 Each person signing this Agreement warrants that he or she has authority to

3 sign on behalf of himself or herself or of the entity that he or she represents, and that

4 this Agreement has been validly authorized and constitutes a legally binding and

5 enforceable obligation of each undersigned party.

6 11. EFFECTIVE DATE

7 This Agreement shall be valid, binding, and enforceable between the Parties

8 upon signature as of the date first-referenced above.

9

10 * __________________________

Signature of named Plaintiffs DATE
11 or by his or her parent

and/or Guardian
12

13 The original signature pages for the named Plaintiffs shall be maintained in a sealed
envelope on file with the Court.

14

15 * Original signature provided in sealed envelope.

16

17

18

19

20

21

22

23

24

25

26

27
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8

9

10

11

12

Director, Montana
For Independent Dish

I. ~
Rq(iâld F/Wáteri~dn
GO’ugh, Shannahan, Johnson and Waterman
33 South Last Chance Gulch
P.O. Box 1715
Helena, MT 59601

Lead Counsel for the Plaintiffs

~1$z,<4Je~
Joan Miles, Director ofMontana Department
OfPublic Health and Human Services

Jet i
Joe Mathews
Administrator Disability Services
Division, Department of Public Health and Human Services

c~- ~

Katherine J. On’
Assistant Attorney General

Lead Counsel of Record for the Defendants

(4
1

2

3

4

5

6

7

DATE

DATE •.S

?

~O, Jô~~

DLé~” /0 CLCJr~’

If S~—~-—-• ?-, olôQ7
DATE

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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1 ATTACHMENT A

2

3 KATHERINE 3. ORR
Assistant Attorney General

4 Agency Legal Services Bureau
1712 Ninth Avenue

5 P.O. Box 201440
Helena, MT 59620-1440

6 Telephone: (406) 444-2026
Facsimile: (406) 444-4303

MIKEL L. MOORE
8 CHRISTENSEN, MOORE, COCKRELL,

CUMMINGS & AXELBERG, P.C.
9 P.O. Box 730

Kalispell, Montana 59904-0370
10 Telephone: (406)751-6000

11 Facsimile: (406) 756-6522
COUNSEL FOR DEFENDANTS

12

13 MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

14

15 S.L., L.M., G.A., J.S., G.M., L.W., Cause No. BDV-2002-558
L.R., D.H., and MONTANA

16 ASSOCIATION FOR AGREEMENT AS TO COMMON
INDEPENDENT DISABILITY, GOALS

17 SERVICES INC.,

18 Plaintiffs,

19

20 JOAN MILES, in her official capacity
as Director of the Montana

21 Department of Public Health and
Human Services; and JOE

22 MATHEWS, in his official capacity as
the Administrator of the Montana

23 Department of Public Health and
Human Services,

24
Defendants.

25

26

27

AGREEMENT AS TO COMMON GOALS
PAGE 1



I WHEREAS, by Complaint dated September 17, 2002, Plaintiffs, S.L. et a!.

2 and Montana Association for Independent Disability Services, (now called Montana

3 Association of Community Disability Services), hereinafter MAIDS, filed suit

4 against the Defendants, Judy Martz, Gail Gray and Joe Mathews, acting in their

5 official capacity (now replaced by Order of the Court with Defendants, Joan Miles

6 and Joe Mathews, acting in their official capacities, as Defendants, regarding wages

7 for employees of services providers; and

8 WHEREAS, an order granting class certification was signed on

9 March 27, 2004, certii3’ing a class ofplaintiffs to be maintained against the

10 Defendants all of the following persons:

Il 1) those with a developmental disability, as that term is defined in
§ 53-20-202, MCA, who receive community-based services but

12 are at risk of being institutionalized because of the closure,
reduction or termination of such services;

13
2) all persons with a developmental disability, as that term is

14 defined in § 53-20-202, MCA, who the Montana Department of
Public Health and Human Services (“DPHHS” or

15 “Department”) has qualified as capable of successfully living in
a community-based facility but remain institutionalized in

16 Montana’s state-run institutions; and

17 3) all persons with a developmental disability, as that term is
defined in § 53-20-202, MCA, who live in private residences

18 and receive assisted living support from community-based
facilities but are at risk of being forced to be placed in a

19 community-based facility or institutionalized.

20 WHEREAS, the parties agree that they share many of the same goals and that

21 it is in all parties’ best interests to work together to achieve those mutual goals; and

22 WHEREAS, the parties realize that protracted litigation may result in a

23 deterioration of the parties’ working relationship, thereby preventing them from

24 furthering their common goals; and

25 WHEREAS, the parties recognize that while increased funding is often a

26 corollary for implementation of a goal, the Department has sole discretion to address

27
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1 the goals as it detennines to be appropriate given its discretionary authority pursuant

2 to statute; and

3 WHEREAS, the parties recognize that the Department has engaged in, and

4 continues to engage in long-term planning for developmental disabilities services

5 through collaborative public processes such as ADAJOlmstead and Strategic

6 Planning Across Montana (SPAM) and those processes have as principal objectives

7 the development of a service system that fosters the appropriate integration of

8 persons in community settings; and

9 WHEREAS, the parties recognize that the legislature has established

10 statutorily a Commission on Providers Rates and Services to monitor on a regular

11 basis provider services, costs, and reimbursement rates, including the services, costs

12 and reimbursement rates of developmental disabilities service providers, and to

13 make recommendations and reports based upon the results of its review; and;

14 WHEREAS, Plaintiffs agree with the Department’s four overarching goals,

15 which are:

16 (a) all Montana children are healthy, safe and in permanent loving homes.

17 (b) all Montanans have the tools and support to be as self-sufficient as

18 possible.

19 (c) all Montanans are injury free, healthy and have access to quality

20 health care.

21 (d) all Montanans can contribute to the above through community service.

22 WHEREAS, consistent with the Department’s overarching goals, the parties

23 share the following further goals specifically affecting individuals with

24 developmental disabilities:

25 1. Services provided to persons with developmental disabilities shall be

26 responsive to the needs of those persons.
2. Community integration of persons eligible for state-administered

27 developmental disabilities services is desirable when such placement
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1 is recommended by appropriate treating professionals and appropriate

2 community services are available.
3. The Department’s rate systems for providers of developmental

3 disabilities services shall incorporate, among other things,
consideration of service costs inclusive of direct care wages. Service

4 costs may also include, amons other things, the costs ofnon
traditional services. The parties recognize that in order to accurately

5 consider service costs, the providers’ cost of business shall be
reviewed periodically. To meet the needs of persons with

6 developmental disabilities, providers should provide competitive

7 wages and benefits to their direct care staff.
4. The planning processes for the future of developmental services

8 should incorporate consideration of the further development of
community-based services, including supported living and supported

9 work, that offer services to persons in integrated community settings
and that foster the movement of persons to the least restrictive service

10 setting appropriate to serve their needs. The Department shall
facilitate and coordinate meetings involving the planning process for

11 the future of developmental disabilities services and shall involve
consumers, providers, and others in the meetings, inclusive of setting

12 the agendas for the meetings. To this end, the planning process shall
consider the infrastructure need of providers.

13
5. Communication between the Department, service providers, and

14 persons with developmental disabilities with regard to their respective
concerns and needs will be encouraged and shall occur on a regular

15 basis. Subjects of communication may include, among other things,
funding concerns of the providers. The Department and service

16 providers will endeavorto communicate on a quarterly basis. This
shall include meetings between providers and the Department decision

17 makers as is necessary.

18 WHEREAS, the parties agree that nothing contained herein is intended to

19 supersede or modii~’ Mont Code Ann. § 53-10-204, as that section is applicable to

20 the parties.

21 IT IS HEREBY AGREED by the parties, through undersigned counsel:

22 1. The parties agree to continue to work together mutually to achieve the
above-listed common goals.

23

24

25

26

27
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1 2. The goals expressed in this Agreement as to Common Goals are not
intended to be legally binding or to be deemed to give rise to

2 legislative action or positions before the legislature of any kind.

4 AGREED this __________ day of 2007.
GOUGgSgANAHAN, JOHNSON & AGENCY LEGAL SERVICES
WATERM4N BUREAU

By R44~â~ By~?’t~J~

8 JUL A. JOHNSON MIKEL L. MOORECHRISTENSEN, MOORE,
9 COUNSEL FOR PLAINTIFFS CUMMINGS, AXELBERG, P.C.P.O. Box 730
10 Kalispell, MT 59904

11 COUNSEL FOR DEFENDANTS

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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MAIDS—MEMBER LIST RESPONSE 10 RFX~UFST FOR PROUUCEION NO. 1

Achievements, Inc.
Vickie Poynter, CEO
Pam Rhodes, Program Director
101 Mineral Ave.
Libby, MT 59923

Counterpoint
Dave Eaton, Director
116 E. Lewis
Livingston, MT 59047

Havre Day Activity Center
Dale Boespf lug, Director
235 West I ~ Street
P0 Box 1847 (mail)
Havre, MT 59501

A.W. A. R.E.
Larry Noonan, CEO
Pete Hathaway
118 7th St. East
Anaconda, MT 59711

DEAP
S~dvia Danforth, Director
2200 Box Elder
Mites City. MT 59301

Helena Industries, Inc.
Wally Metcher, Director
1325 Helena Ave.
Helena, MT 59601

A. W.A.R.E.
Larnj Noonan, CEO
2048 Overland Ave Suite 102
Billings, MT 59102

Early Childhood
intervention
Pat Gum, Director
415 No. sOIhSt
Billings, MT 59101

Hi-Line Home Programs,
Inc.
Rick Thompson, Director
6053td Ave South
Glasgow, MT 59230

Eastern Montana Industries

Big Sandy Activities, Inc.
Jean Denning, Director
‘.0. Box 369

Big Sandy, MT 59520

Sherman Weimer, Director
P.O. Box 759
Miles City, MT 59301 Job Connection, Inc.

Rita Schilling, Director
1501 l4thSt. West, #220
Billings, MT 59102

Easter Seal - Goodwill

BSW, Incorporated
John Pahtjt, Director
207 S. Montana
Butte, MT 59701

Choteau Activities, inc.
Chris Kleinsasser, Director
109 Main Ave. N. P0 Box 799
Choteau, MT 59422

Sharon Odden, V.P.
4400 Central Ava
Great Falls~ MT 59405

Flathead industries
Vickie Poynter, CEO
P.O. Box 1916
Kalispell, MT 59901

Utile Bitterroot Services,
Inc.
Vickie Poynter, CEO
P.O. Box 189
Plains, MT 59859

Malta Opportunities, Inc.
Don Nevrivy, Director
P.O. Box 1400
Malta, MT 59538

Glen-Wood, Inc.

COR Enterprises
Tony dine, CEO
200 South 24th Street
Sillings, MT 59101

Jeannie Severson, Co-ED
Cindy Marsh, Co-ED
202 E. 1~Ave.
Plentywood, MT 59254
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MDSC
Fran Sadowski, CEO
1005 Marshall
Missoula, MT 59801

Quality Life Concepts, Inc.
Jan CaNII, CEO
P.O. Box 2506
Great Falls, MT 59403

S.T.EY.
Susan Dow, Director
1501 14”St West, #210
Billings, MT 59102

Milk River, Inc.
Doyle Luell, Director
P.O. Box 969
Glasgow, MT 59230

Ravail Services Corp.
Judith Stewart, President/CEO
P. 0. Box 558
Hamilton, MT 59840

* West Mont independent
/ Support Services Inc.

Ron Caidwell, President/CEO
Richard Saravalli, Vice President
2525 Colonial Drive
Helena, MT 59601

Mission Mountain
Enterprises
Graydon “Brodie” MolI, CEO
330 Main SW
Ronan, MT 59864

Mountain View Social
Dev.Ctr
Lisa Kopp, Director
2100 Farragut
Butte, MT 59701

Reach, inc.
Rob Tallon, Director
2134 Industrial Dr.
Bozeman, MT 59715

Resource, Support &
Development Inc.
Rhoda Miller, Director
P.O. Box 80185
Billings, MT 59108

MAIDS Administrator
Jani McCall
2231 Spruce Street
Billings, MT 59101

New Horizons Unlimited,
Inc.
Darlene M. Pomeroy, Director
P.O. Box457
Harlem, MT 59526

Opportunities Resources,
inc.
Jack Chambers, CEO
2821 So. Russell
Missoula, MT 59801

ResidenHal Support
Services
Ardis Stockton, Director
1300 Avenue C., Suite 1350
Billings, MT 59102

Richiand Opportunities, Inc.
Richard Jensen, Director
HC89, Box 5172
Sidney, MT 59270
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